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Syllabus

The Environmental Appeals Board has receivedpetions seeking review of a Prevention
of Significant Deterioration (PSD) permit issued@enesee Power Station Limited Partnership
(Genesee) for construction of a 35-megawatt steam/electric power plant designed to burn several types
of wood waste. ThESD permit was prepared under an EPA delegation by the staff of the Air Quality
Division of the Michigan Department of Natural Resources (MDNR) and issued by the Michigan Air
Pollution Control Commission (Commission). Several petitioners argue that the opportunities for public
participation in the decisionmaking process leading up to the issuance of the permit were not adequate.
The Society of Afro-American People charges that the decision to locate the facility near a
predominantly African American neighborhood represents environmental racism. The petition filed by
the American Lung Association of Michigan raises the following issues: (1) whether a baghouse/dry
scrubber combination is BACT for particulate matter and lead emissions; (2) whether "fuel blending"
is BACT for nitrogen oxide emissions; (3) whether a 24-hour averaging time is appropriate for carbon
monoxideemissions;(4) whether fuel cleaning iIBACT for lead emission$5) whetherMDNR
understated the metal content of wood to be burned at the facility; (6) whether MDNR understated the
predicted concentrations of toxic metals in the facility's emiss{@hsyhether the permit allows the
burning of non-wood materials; (8) whettiee permit adequately addresses the risk of fires in the waste
piles at the facility; (9) whether Michigan will be able to enforce the permit's conditions; (10) whether
the permittee must show that all major stationary sources owned or operated by it are in compliance with
applicable emissions limitations and standards under the Clean Air Act.

Held: The opportunitiefor public participation in the permitting process were adequate.
The petition of th&Society of Afro-American People is denied because there is no support in the record
for Mr. Dicks' claim that the Commission acted withaaially discriminatory intent. Excefiir the
issue relating to th®ACT determinationfor lead, review of the petition of the American Lung
Association of Michigan is denied because it fails to identify any clear error of fact or law or important
policy matter warranting review. With respect to the BACT determination for lead, the permit is being
remanded to the Commission so that it may consider fuel cleaning (removal of wood painted or treated
with lead-bearing substances) as a control technology for lead emisBl@&oard is also denying
review of petitions submitted by the following groups and individuals either because they do not meet
the requirements governing the filing of petis or because they are not stated with sufficient specificity
to allow for meaningful review: Flint Branch of the NAACP; Flint/Genesee Neighborhood Association;
Linda Elston and Betty Strong; Genesee County Medical Society; Violet Worthington; Cherie N.
Misner; and Sister Marjorie Polys.
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Before Environmental Appeals Judges Nancy B. Firestone, Ronald L.
McCallum, and Edward E. Reich.

Opinion of the Board by Judge McCallur:

The Environmental Appeals Board has received nine petitions seeking
review of a Prevention of Significant Deterioration (PSD) permit issued to Genesee
Power Station LimitedPartnership (Genesefy construction of 85-megawatt
steam/electric power plant designed to burn several types of wood waste. The PSD
permit was prepared under an EPA delegation byst#fé of theAir Quality
Division of the Michigan Department of Natural Resources (MDNR) and issued
by the Michigan Air Pollution Control Commission (CommissioSge40 CFR
§52.21(u)(authorizing Administrator to delegate responsibitityconducting
source review under Section 52.21). As requested by the Board, the Commission
through MDNRfiled aresponse to six of the petitions (as discussed below, three
other petitions were nfited in a timely fashion). Although not requested to do so
by the Board, Genesee also filed a brief containingegponses to the petitions.

For the reasons set forth below, with respect to one issue raised by the American
Lung Association of Michigan, ware remanding the permit to the Commission so
that it may reconsider its determination of the best available control technology for
lead emissions. Withespect to all other issues raised in the petitions, we are
denying review.

. BACKGROUND

Genesee proposes to instafld operate a 35-megawatt steam/electric
power plant designed to burn seveygles of wood waste including demolition
debris, pallets, dunnage, construction waste, tree trimmings, landclearing/inforest
and sawmill residue. The plant, which will usgpaeader stoker system to burn the
fuel, will be located northeast of Flint, Michigan in an industrial park.

New major stationary sources of air pollution, such asptbeosed
Genesee facilityare required under the Clean Air Act to obtain an air pollution

! Pursuant to an order dated October 22, 1993, the Board is deleting portions of its

September 8th Order Denying Review in Part and Remanding in Part. This revised opinion reflects
those deletions and minor rhetorical changes necessitated by such deletions. This opinion replaces and
supersedesuncpro tung the September 8th opinion. Neither the language deleted from the

September 8th opinion nor the fact that such language was deleted has any precedential value in this or
any other case.
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permit before commencing construction. If the facility is in an area where one or
more national ambient air quality standa(dBAAQS) arenot being violated
(attainment and unclassifiedeas), the permit is referred to as a prevention of
significant deterioration of air quality (PSD) permit. CAA 8165, 42 U.S.C. 7475.
If the facility is in anarea where the NAAQS are being violated (nonattainment
area), the permit is referred to as a nonattainment area p&AkK.8173, 42
U.S.C. §7503. The PSD andnattainment area jprit requirements are pollutant-
specific. For example, although a facility may emit many air pollutants, a PSD or
nonattainment area permit will regulately those pollutants that will be emitted

in sufficient quantities to trigger the PSDnamattainment area requirements. Also
because a swmcemay belocated in an area that is attainment or unclassified for
some pollutants and simultaneously nonattainmenttfeers, the souramay be
required to obtain both PSD and nonattainment area permits.

Of the six pollutants for whicNAAQS have been established (criteria
pollutants), the area in which the proposed Gen&sality would bebuilt is
attainment for five(PM-10 (particulatematter with particle diameter < 10
microns), carbon monoxide, lead, nitrogen oxides, and sulfur dioxide) and
nonattainment for the sixtfozone). ThéPSD permitunder consideration here
imposes emissions limitations for the following fauiteria pollutants:PM-10,
carbon monoxide, nitrogen oxides, and lead. The permit does not impose an
emissions limitation for sulfur dioxide, because that pollutant is not expected to be
emitted in sufficient quantities to trigger the PSD requirements. The PSD permit
also does not impose an emissions limitation for ozone, because the proposed site
is in an area that is nonattainment for that pollutant.

In addition to the foucriteria pollutants addressed in the permit, the
permit also contains an emissions limitation for beryllium, for which a NAAQS has
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not been set.  The permit also contains State requirements relating to emissions
of toxic pollutants that are not subject to PSD review.

The emissions limitations imposed under the federal PSD regulations for
control of PM-10, carbonmonoxide, nitrogen oxides, and lead emissions are
required to meet the definition of Best Available Control Technology or BACT,
which is, in relevant part, as follows:

[BACT] means an emissions limitation (including a visible
emission standard) based on the maximum degree of reduction
for each pollutant subject to regulation under [the] waitch
would be emitteddm any proposed major stationary source or
major modification which the Administrator, on a case-by-case
basis, taking into account energy, environmental, and economic
impacts and other costs, determines is achieviablsuch
source or modification through application of production
processes or availablmethods, systems, and techniques,
including fuel cleaning or treatment or innovative fuel
combustion techniques for control of such pollutant.

40 CFR 852.21(b)(12). Under the rules goirey the PSD permitting process, the
permit applicant is responsiblr proposing an emissions limitation that
constitutes BACT for each regulateollutant and for providing information on the
control alternatives that can be used to achieve it. 40 &FER1(n)(1)(iii).
Nevertheless, regardless of the control level proposed by the applicant as BACT,
the ultimate BACT decision is made by the permit-issuing authority.

To meet the emissions limitations tmapresent BACTor particulate
matter and lead, Genesee will install a multiclone collector and an electrostatic

2 The permit indicates that the emission limitation for beryllium is "based on a determination of the
Best Available Control Technology (BACT) pursuant to the federal Prevention of Significant
Deterioration (PSD) regulations, 40 CFR 52.21(j)." Special Condition 18, Final Permit. However, the
1990 Clean Air Act Amendments exempted beryllium from federal PSD review. In those amendments,
Congress expanded federal regulation of toxic air emissions to 189 "hazardous air pollutants"” listed in
the amended Section 112(b)(1). At the same time, however, Congress expressly exempted the toxics
listed in that section from specific federal PSD review. Beryllium is one of the toxic pollutants listed in
Section 112(b)(1). Hence, we do not understand why MDNR performed a BACT analysis under the
federal PSD regulations for beryllium.

8 SeeSection on BACT for PM-1infra.



GENESEE POWER STATION 5
LIMITED PARTNERSHIP

precipitator (ESPY. To meet the emissions limitation that is BACT for emissions
of nitrogen oxides, Genesee will install a selective non-catalytic reduction (SNCR)
system.® To meet the emissions limitation that is BACTcembonmonoxide,
Genesee will employ proper combustion design and operation.

Genesee submitted an initial PSD permjilecation on June 8, 1992, and
the application was deemed complete on Octob&892. The public comment
period for the draft permit lasted 42 days, and two public hearings were held, one
on October 27, 1992nd the other on December1992. The service of the
notice of the issuance of the fing@rmit decision was dated Decembet 392.
The Board has received petitiofer review from the following groups and
individuals: American Lung Asstation of Michigan (ALAM); Flint Branch of the
NAACP; Society of Afro-AmericanPeople; Flint/Genesee Neighborhood
Association; LindeElston andBetty Strong; Genese€ounty Medical Society;
Violet Worthington; Cherie N. Misner; and Sister Marjorie Polys.

II. DISCUSSION

Under the rules that govern this proceeding, a PSD permit ordinarily will
not be reviewed unless it is based on a clearly erronfimdiag of fact or
conclusion of law, or involves an important matter of policy or exercise of
discretion that warrants revievtee40 CFR §124.19; 45 Fed. Reg. 33,412 (May
19, 1980). The preamble to the promulgation of these rules states that "this power
of review should benly sparingly exercised," and that "m@&rmit conditions
should bdinally determined at the Regional [or State] levet” The burden of
demonstrating that review is warranted is on the petitiolmeere Ogden Martin
Systems of Onondaga, Inc., et 8SD Appeal No. 92-7, at 2 (EAB, December
1, 1992)]n re Hawaiian Commercial & Sugar Compar8SD Appeal No. 92-1,
at 2 (EAB, July 20, 1992). For the reasons set forth below, we conclude that, with
the exception of the BACT determination for lead emissions, none of the petitioners
have met this burden. With respect to the BACT determination for lead emissions,
we agree with ALAM that the Commission did not give adequate consideration to
fuel cleaning as a control technology for such emissions. Accordingly, we are
remanding the permit for further consideration by the Commission on this issue.

* In the ESP, gas will pass between rows or lanes of collection plates. The particulate matter will
be electrostatically charged by electrodes suspended between the rows of plates, and the charged
particulate will then be attracted to the collection plates that are oppositely charged.

5 The SNCR system is designed to spray a mist of blended urea and water into the upper sections of
the furnace.
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In the discussion below, we first address the environmental racism
argument raised by the Society of Afro-Amerid@eople. We then consider
whether the opportunitider public participation in the decisionmakipgocess
leading up to the issuance of the subject permit were adequate. We next focus on
the arguments raised in the petitilor review filed by the American Lung
Association of Michigan, which challenges among other thviB&R's BACT
determinations for PM-10, nitrogen oxides, lead and carbon monoxide. Finally, we
consider whether the other petitidos review challenging the subject permit meet
the procedural requirements that govern the filing of petitions for review.

A. Environmental Racism

Richard Dicks, Executive Director of tt&ociety of Afro- American
People in Michigan, argues that the Commission's issuance BfSthepermit
represents an instance of "governmentarenmental racism," because the facility
will be located near the predominantly African American Flint/Genesee
neighborhood®  According to Mr. Dicks, this environmental racism is evidenced
by the manner in which the public hearings were held. Specifically, Mr. Dicks
charges that:

This conclusion [of environmental racism] is supported by the
obvious promotion by th®NR for this project. And the
inability for people of color and other resident's of the
economicallydeprived area to attend, or be involved in the
hearings properly, is a civil rights concefn.

5A petition for review under §124.19 should be timely filed with the Environmental Appeals
Board. Mr. Dicks' petition was filed within the appeal period, but it was filed with the Regional
Administrator of Region V, rather than with the Board. This procedural deficiency, however, does not
necessarily prevent the Board from reaching the merits of this appeal. The Board has discretion to relax
its procedural rules if the ends of justice
so require.See American Farm Lines v. Black Ball Freight Sen8&¥ U.S. 532, 539 (1970)(Agency
may relax procedural rules where justice so requires). Given the minor nature of the procedural
deficiency and the importance of the issue involved, the Board has concluded that it is appropriate to
relax its rules by treating the appeal as meeting the filing requirenteesn re Owen Electric Steel
Company of South CarolinRCRA Appeal No. 89-37 (Adm'r, February 28, 1992)(overlooking fact
that petition was filed with the Region, rather than EPA headquarters, because of minor nature of such
deficiency and importance of issues involved).

7 The issue of whether the opportunities for public participation were adequate is dealt with in the
next section of this opinion.
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Mr. Dicks also notes that, as the residents of the Flint/Genesee neighborhood
waited for their chance tepeak at the December 1992 public hearing, the
Commission was considering a permit applicafiana different facility to be
located in Marquette Countylichigan. According to Mr. Dicks, the Commission
denied that permit because the white residents of the surrounding community did
not want the incinerator to be built:

Five or six white resident's from Marquette, Michigan
who addressed the commission just beforelisge in arural
farm area that was not populatethey told the Commission
thatthey did notwant an incinerator built near thgiroperty
because it might affect their farm animals.

At this time one of the commissioners immediately
stated that "if the people don't want this in their community we
shouldn't put it there, because | sure wouldn't want it in my
community." The commission then voted not to issue the permit
to build the incinerator and thfive or six people from
Marquette left.

Mr. Dicks contrasts this treatment with the treatment received by the residents of
the Flint/Genesee neighborhood, who expressed strong opposition to the location
of the proposed Genesee power plant at the hearindrilea to persuade the
Commission to deny the permit. Mr. Dicks also notes that: "The commissioner that
took such atrong stance for theeoplefrom Marquette, who said thétey just

didn't want a[n] incinerator in their community - well he said nothing in support of
our plea."

In its response to comments, MDNR declined to respordrtonents
raising the environmental racism issue on the ground'ttiet are beyond the
scope of Air Quality's rules and regulations." Staff Activity Report Addendum, at
8. Inits Response to the Petitions, MDblRRy mentions the environmental racism
issue in passing. It lists the issue along with several other issues and states that it
is denying review of such issues because they are "vague and/or unsubstantiated"
or "not subject to federal or state air quality rules and regulationdyeécause
petitioners have failed to provideipporting evidence. MDNR's Response to
Petitions, atl9. MDNR does not specify whicheason or reasons apply to the
environmental racism argument.



8 GENESEE POWER STATION
LIMITED PARTNERSHIP

We read Mr. Dicks' petition as arguing that the Commission acted with
a racially discriminatory intent when it granted the Genesee permit. As evidence
of this intent, Mr. Dicks cites the disparate treatment received by the African
American opponents of the Genesaeglity at theDecember 11992 meeting:
While the Commission was swayed to deny the Marquette permit by the opposition
of white Marquette residents, the Commission was not swayed to deny the Genesee
permit by the opposition of the African American Flint/Genesee residents.

Assuming without deciding that Mr. Dicks' environmentaktism
argument is within the scope of the Commissiaufthority to consider under
applicable air quality rules and regulations (for Mr. Dicks does not challenge any
of the emissions limitations prescribfed the facility, but rather challenges the
proposed location of the facility near the #8enesee neighborhood), we conclude
that the Commission's action was proper in that there is no basis in the record for
concluding that it acted with a racially discriminatory intént.

8 In his petition, Mr. Dicks does not invoke the Equal Protection clause of the U.S. Constitution.
Accordingly, we do not reach the issue of whether Mr. Dicks has made out an Equal Protection claim
cognizable under the Constitution, even assuming we would have authority to review such a claim. We
note, however, that to make out a claim under the Equal Protection clause of the Constitution, it would
be necessary to show that the Commission chose or somehow encouraged the choice of the proposed
site of the Genesee facility with an intent to discriminate against the African American residents of the
Flint/Genesee neighborhoo8eeR.I.S.E., Inc. v. Kay768 F. Supp. 1144, 1149 (E.D. Va. 19%)d
977 F.2d 573 (4th Cir. 1992) (siting of landfill will not be held unconstitutional solely because it results
in a racially disproportionate impact; such action violates the Equal Protection Clause only if it is
intentionally discriminatory)East Bibb Twiggs Neighborhood Association v. Macon-Bibb County
Planning & Zoning Commission, et ar06 F.Supp. 880, 884 (M.D. Ga. 198%f,d 888 F.2d 1573
(11th Cir. 1989)aff'd as amended on denial of reheariBg§6 F.2d 1264 (11th Cir. 1990) (County's
decision to allow creation of private landfill not violative of Equal Protection Clause because evidence
not sufficient to establish that decision was motivated at least in part by intent to discriminate against
African Americans)Bean v. Southwestern Waste Management C482. F. Supp. 673, 680 (S.D. Tx.
1979),aff'd 782 F.2d 1038 (5th Cir. 1986) (party seeking preliminary injunction held unlikely to
prevail on the merits of an Equal Protection claim, where State Department of Health's decision to
grant permit for solid waste facility, although "unfortunate and insensitive," was not shown to be
motivated by purposeful racial discriminatior§ee alsdrobert W. CollinEnvironmental Equity: A
Law and Planning Approach to Environmental RagisfnVirginia Environmental Law Journal 495,

534 (1992) ("[P]laintiffs who make equal protection claims in environmental equity cases must prove
institutional or governmental racist intent.”); NdRemedying Environmental Racisé® Michigan

Law Review 394, 409 ("To mount a successful Equal Protection Clause challenge to a state's decision
to site a hazardous waste facility, minority residents must prove that the decision was motivated by a
discriminatory purpose.”). As we subsequently conclude in the text above, there is no basis in the
record to conclude that the Commission acted with the requisite racially discriminatory intent when it
granted the Genesee permit.
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Mr. Dicks' argument is based on the assumption that the Commission
denied the Marquette County perirétcause the white Marquette County residents
had come to oppose it. Mr. Dicks supports his contention with a remark allegedly
made by of one of the Commissioness, "[1]f the people don't want this in their
community we shouldn't put it there, because | sure wouldn't want it in my
community." Mr. Dicks' contention, however, is not borne out by the minutes of the
December 11992hearing. Those minutes indicate that the Commission denied
the Marquette permit not because of the opposition of the white Marquette County
residents, but because (i) lozaining approvafor the facility hadbeen denied,

(ii) the facility's proximity to a wetland would violate the federal Wild and Scenic
Rivers Act, and (iii) theacility would not comply withstate law. Exhibit 1,
Genesee's Response to PetitioThese are legitimate, non-discriminatory reasons
for denying a permit. They suggest that the opposition of local white residents was
not the basigor the Commission's decision. The minutes, therefore, negate Mr.
Dicks' assumption to the contrary. Accordingly, we fixah no supportfor Mr.

Dicks' claim of disparate treatment, and a thorough search of the record has
revealed no other evidence that the Commission was acting with a racially
discriminatory intent when it granted the Genesee permit. Review of Mr. Dick's
petition is therefore denied.

The residents of the Flint/Genesee neighborhood, however, should not feel
that the Genesee facility permitves Genesee a license to threaten their health and
safety. The record demonstrates that emissions allowed under the permit will meet
all applicable air quality regulations, which are specifically established to protect
human health. For example, emissions allowed under the permit will not cause a
violation of the federal primary National Ambient Air Quality Standards (NAAQS),
which for covered pollutants specify the level @f quality that EPA has
determined will protedhe public health, "allowing an adequate margin of safety."
CAA 8109(h(1), 42 U.S.C. 7409(b)(1). The permit also requires that emissions
meet State health-based restrictions on toxic emissioiBee Michigan
Administrative Code R 336.1230 (Exhibit 11, MDNR's Response to Petitions). In
fact, with respect to some of the pollutants that have been the subject of most
concern, the predicted ambient impact of emissions will be far below levels that
have been determined to protect human health. For example, the predicted ambient
level for mercury i250times lower than the Initial Threshold Screenirayel
(ITSL) for mercury, which isbased on a "conservative estimate of the daily
exposure to the human population, including sensitive subgroups, that is likely to
be withoutappreciable risk of deleteriowsfect during a lifetime." Michigan
Administrative Code RB836.1115(d), R 336.1109(c), R 336.12&Xhibit 11,
MDNR's Response to Petitions). In addition, the predicted ambient lead level is
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375 times lower than the primary NAAQS for lead. MDNR's Staff Activity Report
Addendum, at {Response 12)Also, as discusseihfra, the permit is being
remanded so that the Commissioay consider whethefuel cleaning should be
required to reduce lead emissions even further. Thus, emissions allowed under the
PSD permit will not be permitted to exceed, and in certain instances will be far
below, applicable aiquality standards adopted to protect human health and
welfare.

B. Public Participation

The public comment period for this permit lasted 42 days, although it was
only required to last 30 days. 40 CFR 8§124.10(b). Two separate public hearings
were held, one on October 27, 1992 and one on December 1, 1992, although none
are required unless the permit issuer determines that there is strong public interest,
in which caseonly one is required. 4CFR8124.12(a). Nevertheless, several
petitioners argue that the opportunitidsr public participation in the
decisionmaking process were inadequate. (Amerioamg Association of
Michigan, Linda Elston/Betty Btrong, Richard Dicks). Petitioners' complaints
focus on the second public hearing. Petitioners assert that the hearing was
originally scheduled to begin at 10:30 A.M. on December 1, 1992, but did not get
under way until much later in tlilny because the Commission had rescheduled the
hearing without notifying anyone. As a result, some opponents of the facility had
to wait 16 hours tepeak, until after midnight. When opponents of the facility did
get their chance to speak, two Commission members apparently talked and laughed
while the opponents stated their objections. According to petitioners, even though
the hour was late, the Commission refused to reschedule the meeting because the
owners of the proposedcility wanted the Commission to vote on thermit
application that night. Petitioners believe that, by the time the December 1, 1992
hearing was held, the Commission members had already made up their minds, that
theywere not listening to the presentation made by opponents of the facility, and
that they just wanted to vote on the application and go home.

ALAM also complains that the final draft permit, reflecting changes based
on comments received tie first hearing and during the comment period, was not
made available to theublic until the December 1, 1992 public hearing. ALAM
is concerned in particular about the remadivaim the permit of a prohibition
against feeding painted wood into the incineratbtAM argues that this is an
extensive modification, and that the timing of the release of the final draft permit
prevented petitionerdrom preparing writtencomments on it before the
Commission voted to approve the final permit.
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In its response to the petitions, MDNR makeseffort to contradict
petitioners' assertions about the Decembel 992 hearing, thereby lending
credence to those assertions. In light of those assertions, the Commission certainly
appears to have been somewhat insensitive to the feelings of the people who came
out to voice their objections to the proposadility at thathearing. It probably
would have been better to reschedule the hearing. Nevertheless, it is clear that the
public did have a meaningful opportunity to make their views known before the
December 11992 hearing. In this regard, we note that petitioners have not raised
objections to the conduct of thest public hearing? Moreover, the changes made
to the draft permit after the comment period and aftelOttober 27th public
hearing demonstrate that MDNR took seriously the comments it had received. For
example, because of comments received during the public comment period and at
the October 27th public hearing, the applicant was required to perform a revised
State BACT review for toxic emissions, and the permit was changed to prohibit the
burning of non-wood materials such as pelletizader. Becaugée public did
have a meaningful opportunity &xpress their views on ttdraft permit, the
Commission's apparenhsensitivity toward opponents of tHacility at the
December 1,1992 meeting is not so serious that the Commission should be
required to go through the whole process again.

As for ALAM's complaint that the commepgriod should have been
reopened, the focus of ALAM's concerns appears to be that MDNR made the final
permit less stringent than the draft permit when it removed a prohibition against
introducing painted materials into the incinerator. It replaced the prohibition
against burning painted wood with a requirement that the applicant submit for the
Commission's approval a "wood waste proaest and monitoring plan” requiring
Genesee to visually inspect all wood waste received by the facility and to remove
any "unacceptable" wood waste. Special Condition 41, Final Permit.

For the reasons explained below in the section of this opinion addressing
BACT for lead emissions, we conclude that the permit should be remanded so that
the Commissiommay considerfuel cleaning ie., removal of wood waste that is

o We note that the Commission did not give a full thirty (30) days advance notice before

convening the October 27, 1992 public heariBge40 C.F.R. §124.10(b)(2) ("[p]ublic notice shall be

given at least 30 days before the hearing”). Notice was given on October 5, 1992, several days short of
the required amount. Nevertheless, no one has objected to this departure from the prescribed
procedure. Moreover, we do not believe that it in any way prejudiced the petitioners. Among other
things, as noted elsewhere, the public comment period itself was extended to give members of the
public more time (42 days) to prepare comments on the draft permit than the rules require (30 days).
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painted or treated with lead-bearing substances) in its BACT determination for
lead. In view of this remand, we need not reach the issue of whether the comment
period should have been reopened to allow the public to comment on the removal
of the prohibition on painted wood waste from the permit.

C. Other Issues Raised by ALAM

BACT for PM-10 For control ofPM-10, MDNR considered the
following technologies(1) an ESP in combination with a multiclone collector; (2)
a baghouse (fabric filter); ¢B) abaghouse in combination withday scrubber.
MDNR determined that an emissions limitation based on an ESP with a multiclone
collector was BACT for that pollutant. It explains its determination as follows:

The most stringent control technology considered was a
combinationdry scrubber/fabric filter. Since thisystem is
designed as an acid gas scrubbing system and not solely as a[n]
end-particulate control device, it was considered infeasible
because the combustion of waste wadods not require acid gas
control. Therefore, a multiclone followed by a fabric filter or an
electrostatic precipitator (ESP) are the "top" control technology
alternatives being considered. Although both technologies can
be designed to achieve an equivalent emission reduction, the
electrostatic precipitator was selected as BACT because it is a
reliable and provemechnology for wood-firedoilers. The
baghouse was determined to be infeasible because of the high
risk of a fire caused by embers from the combustor.

Genesee's Response to Petitions, Exhibit 14.

On appealALAM argues that BACTor PM-10 iseither a baghouse
(fabric filter) or the combination of a baghouse and dry scrubber:

If baghouse controls were installed at the Genesee Power
facility, the plant should be capable of achieving a particulate
matter emission limitation less th&01 grains/DSCF (7%
oxygen), which would bdess than thé.0146 grain/DSCF
emission limitation proposed in the permit for particulate.
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ALAM Petition, at 9. Among other things, ALAM asserts that fabric filters have
been used in eight wood waste/biomass facilities in Califdfhia.

In response t&LAM's challenge MDNR states that it considered the
baghouse/dry scrubbermbination and determined that it was infeasible because:

[T]he dry scrubber/baghouse conttechnology has not been
reasonably deployed omwaste wood combustors. This
assessment is consistent with the information contained in the
BACT/LAER Clearinghouse which shows timatne of the wood
waste combustors (including facilities located in California) are
controlled by a dry scrubber/baghouse combination.

MDNR Response to Petitions, at 7. f the eight California wood waste
facilities cited byALAM, MDNR argues that five of those California facilities use

a fluidized bed system, while three of them did not report what type of boiler they
use. In afluidized bed system, wood is burned in a hot turbulent bed composed of
heated particles of ash, sand, or limest@ingsorbent). The proposed Genesee
facility, however, would use a spreader stoker system, rather than a fluidized bed
system. In a spreader stolegistem, wood is burned in a pile on toadtes.
MDNR argues that the fact that the fluidizbdd facilities in California use
baghouse technology does not dictate what BACT should be in this case because
of the difference between fluidized bed systems spr@ader stokesystems.

10 ALAM raises the following additional objections to MDNR's BACT determination: (1) the
BACT determination should have included consideration of alternative designs for baghouse control or
specification of air to cloth ratios or emission limitations achievable as to baghouse control
performance; (2) there was no detailed, quantitative discussion of the effect of fabric filter or fabric
filter/dry scrubber control on tipping fees, nor was the information provided on the relative economics
between tipping fees for a better controlled incinerator vs. alternative solid waste management tipping
and processing fees (or other consideration of alternative waste management practices); (3) with respect
to the risk of fire associated with the baghouse-only option, fires in or below the mechanical cyclone
would be as much of a problem, if fires really were a problem; (4) the applicant should have considered
low efficiency wet scrubber control, inline before a baghouse, considered for the purpose of large
particle collection and flaming ember control; (5) the applicant should have considered advanced or
alternate fire detection/protection/mitigation strategies considered for baghouse control; (6) dry
scrubbing would have the benefit of increased particle control efficiency through particle
agglomeration, reduction in flue gas temperature and amelioration of any actual/potential problems
with baghouse fires, both through cooling and through introducing a non-combustible material into the
collected particulate; and (7) the applicant did not distinguish between the relative emission control
efficiencies of baghouse and ESP with respect to inhalable particulate (PM-10 emission control
efficiency).
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Specifically, MDNR contends that with spreader stoker systems, using a baghouse
would present an unacceptable risk of firbereas with fluidized bed systems, that
risk is significantly reduced by the dry sorbent used in such systems.

In addition, MDNR also states that it rejected the baghouse/dry scrubber
alternative on economic grounds as well, relying on an analysis performed by the
applicant in the context of a State BACT determinat@rtoxics (called a "T-
BACT" determination) for the same facilii.’>  In theBACT determination,
MDNR assumed that toxic metal control efficiency is approximately equivalent to
total particulate contrafficiency (with the exception of mercury). The analysis
examined the cost effectiveness of usingna scrubber/baghouse to reduce
particulate emissions from the facility from 0.03 Ib/MMBTU (the level established
in the permit) t.02I1b/MMBTU. Because the analysis focused on controlling
particulate matter emissions, it was tantamount to a BACT determination for
particulate matter, comparing the cost effectiveness of using a dry
scrubber/baghouse technology $ing a multiclone separator followed by an ESP.
Thus, although the determination was under State BACT requirements for toxics,
MDNR cites it on appeal in defense of its rejection of the baghouse/dry scrubber
combination as PSD BACT for particulate matter.

MDNR's Staff Activity Report Addendum describes the T-BACT
determination as follows:

The T-BACT analysis indicates that a decrease in particulate
emissions of 23 tongeryear wouldincrease the capital cost
from $2,311,500 to $7,379,680. Also, the incremental cost of
reducing the emissions is $48,888/ton.

11 At the time MDNR issued the draft permit, it apparently had not considered the cost
effectiveness of using the baghouse/dry scrubber combination, relying instead on the technical ground
that the primary function of a dry scrubber is to control acid gases.

12 SeeRule 230(1), Michigan Administrative Code R 336.1230. The State definition of "T-
BACT" is similar to the federal PSD definition of BACT:

"T-BACT" means the maximum degree of emission reduction which the
commission determines is reasonably achievable for each process that emits
toxic air contaminants, taking into account energy, environmental, and
economic impacts and other costs.

Rule 102(a), Michigan Administrative Code R 336.1102.
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This cost is based on capital cost only and does not include the
operating and maintenance cost, so this actual $/ton value
should be much greater.

Staff Activity Report Addendum, &-4.* Based on this analysis, MDNR
determined that the increased cost of requiridgyacrubber/baghouse asit of
proportion to the environmental benefit that would be achieved.

18 Twenty-three tons per year may at first seem like an intolerably large amount of particulate
matter to release into the air. To put it in perspective, the facility without any add-on pollution control
equipment would emit more than 22,000 tons per year of particulate matter. With an ESP and
multiclone collector, the emissions would drop to 68.7 tons per year. A baghouse and dry scrubber
would reduce the emissions by an additional 23 tons. As to the latter amount, it is useful to think of it in
the following terms: if a facility without add-on controls would emit only 23 tons of particulate matter
per year, such emissions would not be deemed "significant" for PSD purposes and the facility would not
need a PSD permit for such emissioBge40 CFR §52.21(b)(23)(definition of "significant”). A new
source must emit at least 25 tons of particulate matter per year to trigger the need for a PSD permit for
such emissiondd.

14 Based on the applicant's calculations, MDNR concluded that the incremental cost per ton of
using a baghouse/dry scrubber combination rather than the ESP/multiclone collector combination
would be $43,888/ton. A close examination of the applicant's calculations, however, reveals that the
$43,888/ton figure yielded by those calculations is not the incremental cost of using a baghouse/dry
scrubber combination. The applicant multiplied the total capital investment of the baghouse/dry
scrubber technology, which is $7,379,680, by .135 to come up with the annualized cost of that
technology based on 20 years at 12% interest. The resulting figure is $996,257/year. The applicant
then subtracted the emission rate associated with the baghouse/dry scrubber combination, which is 46
tons per year, from the emission rate associated with the ESP and multiclone collector, which is 68.7
tons per year. The applicant then divided the difference, 22.7 tons per year, into the annualized cost of
the baghouse/dry scrubber combination, which is $996,257/year. The resulting figure is $43,888/ton.
This figure isnotthe incremental cost per ton of using the baghouse/dry scrubber combination
compared to using an ESP with multiclone collector. In fact, the figure is meaningless for our purposes,
because the baghouse/dry scrubber would control roughly 22,000 tons per year of particulate matter,
and the applicant's calculations attribute the entire cost of controlling 22,000 tons per year to
controlling just 23 tons per year. To arrive at the incremental cost of the baghouse/dry scrubber
combination, the applicant should have multiplied the total capital cost of the ESP with multiclone
collector, $2,311,500, by .135 (the same factor used by Genesee to determine the annualized cost of the
baghouse/scrubber combination) to arrive at the annualized cost of ESP/multiclone collector
combination based on 20 years at 12% interest. The resulting figure is $312,052/year. The annualized
cost of the ESP with multiclone collector, $312,052/year, then should have been subtracted from the
annualized cost of the baghouse/scrubber combination, $996,257/year. The resulting figure, $684,205,
then should have been divided by the incremental reduction in emission rates, 22.7 tons per year. The
resulting figure, $30,141/ton, is the incremental cost of
using the baghouse scrubber technology. Even with this correction, however, it is readily apparent that
the incremental cost of using the baghouse/scrubber combination is out of proportion to the
environmental benefit that would be achieved, especially considering that these calculations are based
only on the capital cost and do not include the operating and maintenance costs. Thus, despite the
applicant's erroneous calculations, we nevertheless agree with MDNR's rejection of the
baghouse/scrubber combination.



16 GENESEE POWER STATION
LIMITED PARTNERSHIP

With respect to the alternative of using a baghouse alenenjthout a
dry scrubber), MDNR argues that the use of a baghouse (alone) would create a high
risk of catastrophic fire caused by ember carry-over from the combiistor. It also
argues that an electrostatic precipitator "would provide an equivalent reduction in
emissions of particulate as a baghali According to MDNR, this is supported by
the data in the BACT/LAER Clearinghouse and the EPA wood study which show
that wood boilers are controlled by an ESP or baghouse. MDNR Response to
Petitions, at 7-8.

For the followingreasons, we reje@LAM's challenge toMDNR's
BACT determination for particulate matter. As we see it, MDNR's determination
rests on two linchpins. First, MDNR has concluded that the improvement in
control of particulates that could be brought about by using a baghouse/dry
scrubber combination rather than B8P doesot justify theincreased costs of
using that combination. Although this conclusion was reached in the context of a
State BACT determination for toxics, MDNR has made a technical determination
that its T-BACT analysis is equivalent to a Fed&8D BACT analysis, and
ALAM has given us no reason to question the soundness of that determination.
Second, MDNR has concluddtht a baghouse aloniee(, without a dry scrubber)
would not be anynore effective than aBSPand wouldpresent &igh risk of
catastrophic fire. While ALAM has raised numerous objections to MDNR's BACT
determination, in our opinion it has not succeeded in shaking either of these two
linchpins. It has not pointed to evidence in the record suggesting that it would be
economically feasible for the applicant to absbbincreased costs associated with
the baghouse/dry sdsber technology or that it would be reasonably cost effective
to require the permittee to spend an additional $5 million to reduce particulate
emissions by 23 tonger year. Nor has it pointed to evidence the record
suggestinghat a baghouse alone would be more effective th&S&horthat a
baghouse alone could bheed with a spreader stoker system without a serious risk
of fire. For all the foregoing reasons, we conclude As#&M has not met its
burden of demonstrating a clearly erroneous legal or factual conclusion or an
important policy matter that warrants reviefv.

15 MDNR apparently concluded that the baghouse/dry scrubber combination would not present the
same risk of fire as that presented by the use of a baghouse alone.

16 ALAM also raises the following two issues that do not relate to its baghouse-scrubber argument:
(1) there was no discussion of the impact of emission controls on the cost of electricity production vs.
the cost of electricity production by other means and (2) the Applicant should not have dismissed the
possibility of more stringent ESP particulate emission control performance without a detailed economic

(continued...)
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Unregulated Pollutantsin support of its contention that MDNR did not
perform an adequate BACT review for PM-10, ALAM contends that MDNR did
not give appropriate consideration to "unregulated pollutants." MDNR's Response
to Petitions, af-8. Although unregulated pollutants generally do not form part of
the BACT analysis, since by statute and regulation BACT is defined as an
emissions limitation for a regulated pollutadt, that is not always the rase.
Spokane Waste-to-Enerd3SD Appeal No. 88-12, at 6, n.9 (Adm'r, June 9, 1989)
("[tlhe focus of a BACT determination is not always on regulated pollutants.”). An
exceptionapplies whenever choosimmge control technology over another for a
regulated pollutant has the incidental effect of increasing or decreasing emissions
of unregulated pollutants. Since such an incidental effect would inevitably have an
environmental impact, it has been held that the environmental impact of
unregulated pollutants under such circumstances is relevant to the selection of an
appropriate control technology for regulated pollutanits.re North County
Resource Recovery Associate$D Appeal No85-2, at 3-4(Adm'r, June 3,
1986);In re Spokane Waste-to-Energypraat 6, n.9. This holding flows from
the definition of BACT, which, as notedarlier, provides that a BACT
determination must includenter alia, consideration of the environmental
consequences of choosing one control technology over anéther.

There is no basis, however, for reviewing ALAM's contention regarding
unregulated pollutants, for ALAM neither states which pollutants it is referring to,
nor indicates the nature of MDNR's allegedly deficient consideration of tSem.

e.g, In re Spokane Waste-to-Enerd@3SD Appeal N088-12, at 6n.8 (Adm'r,

June 9,1989) (failure to "identify the specific regulated air pollutants that
supposedly do not meet BACT requirements" contributes to the "serious lack of
specificity in the petition")In re Broward County, FloridaNPDES Appeal No.
92-11, at 5 (EAB, June 7, 1993) {jpens forreview of NPDES permits must state
issues with specificity)n re Terra Energy Ltd.UIC Appeal No. 92-3, at 3 (EAB,
Aug. 5, 1992) (same re UIC permits). Therefore, the petition is deficient for lack
of specificity.

18(...continued)
discussion on tipping fees and the overall economic analysis of the proposed plant. These issues are not
stated with sufficient specificity to permit meaningful review. Accordingly, review of these issues is
denied.

17 SeeCAA §169(3), 42 U.S.C. 7479(3)(definition of BACT)(BACT analysis need only be done
on a pollutant if the pollutant is "subject to regulation under this chapter"); 40 CFR
52.21(b)(12)(definition of BACT).

18 Seenote 8supra
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We are aware, of course, of ALAM's particular concern about emissions
of toxic substances, including mercury, lead, arsenic, and chrorfriom the
burning of painted or treated demolition wood. With the exception of lead,
however, emissions of these toxic substances are exempPSD regulation,
pursuant to thd 990 Amendments to the Clean Air Act. CA@L12(b)(6), 42
U.S.C. 87412(b)(6);In re Robbins Resource Recovery Company (Robbins,
lllinois), PSD Appeal No. 90-8, at 9 (Adm'r, July 30, 1991). Itis conceivable that
ALAM may be referring to these exempt toxic substances whespéiks of
"unregulated pollutants.” Although such substances may in fact be regulated under
other non-PSD provisions of the Adhey are nevertheless unregulated for
purposes of the PSD provisions of the Act. Therefore, by analogy, an argument can
be made that the same analysis that is required of unregulated pollutants, should
also be required of the exempt toxic substanées. ALAM's contentions are
indeed meant to be framed along these littesy still do not raise an issue
warranting review. The record demonstrates that MDNR gave closer consideration
to these substances than is ordinarily given to unregulated pollutants. It will be
recalled that, although MDNRas not required to perform a BACT review for the
exempted toxics, it did perform a T-BACT review for these substances under State
law. Staff Activity Report Addendum, &-4. Based on that review, MDNR
concluded that a multiclone collector followed by B8P is preferable to the
baghouse/dry scrubber technology advocatetl M. * MDNR determined that

1 Although the exempt toxics are not "unregulated pollutants" in any strict sense, they are
nevertheless unregulated for purposes of the PSD provisions of the Act; therefore, any increase or
decrease in emissions levels of these toxics resulting from the technology chosen for controlling a
"regulated pollutant” will presumably have environmental impacts that are conceptually
indistinguishable from the environmental impacts of unregulated pollutants considd@thiCounty
andSpokane

20 MDNR notes an exception in the case of mercury, since it concludes that control of particulates
by the multiclone collector/ESP technology chosen as BACT does not provide equivalent control over
mercury emissions. ALAM argues that a scrubber/baghouse coupled with sodium sulfide or activated
carbon addition could be used to collect mercury emissions. ALAM has not demonstrated, however,
that the use of these materials in conjunction with a scrubber/baghouse is among the technologies
available for controlling a regulated pollutant, such as PM-10. Such a demonstration is necessary, as
explained irin re Spokane Waste-to-Ener@3SD Appeal No. 88-12, at 6, n.9 (Adm'r, June 9, 1989):

Unless the advocated additional control technology is available for the primary
purpose of controlling emissions of regulated pollutants, the permit issuer is not
required to include that control technology in the BACT analysis or consider, as
a secondary matter, the effect of that technology on unregulated pollutants or its
other collateral environmental impacts.

Accordingly, we see no basis for reviewing ALAM's contention regarding the use of sodium sulfide or
(continued...)
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the increased cost of requiring a baghouse/dry scrubber is out of proportion to the
environmental benefit that would be achieved from employing the other technology.
2 Thus, even if we overlook the general lack of specificity of ALAM's assertion
that MDNR did not give adequate consideration to unregulated pollutants, it is
readily apparent that MDNRIid in fact give close attention to thimrticular
category of "unregulated pollutants." Therefore, to that extent, ALAM's petition for
review clearly lacks merit.

BACT for Lead Although elemental lead is a toxic substance, itis in a
class by itself for purposes of regulatory control. This is because it is still subject
to federal PSD BACT review (assuming the facility in question has the potential to
emit more thar®.6 tons of leacberyear), and it is not one of the toxics that must
be considered under the State's T-BACT review. MDNR determined that lead
emissions for the facility would exceed (64 per year and accordingly performed
a PSD BACT review for lead. MDNR assumed that because lead control efficiency
is approximately equivalent to total particulate congfficiency, the BACT
determination for control gbarticulates applies to lead as wekccordingly,
MDNR has concluded that BACT for lead is the technology selected for controlling
particulatesi.e., a multiclone collector followed by an ESP.  ALAM questions

20(,..continued)
activated carbon.

2 Although as indicated in the previous footnote, MDNR concluded that control of particulates by
the multiclone collector/ESP technology chosen as BACT does not provide equivalent control over
mercury emissions, MDNR nevertheless concludes that the
environmental impact of mercury emissions from the proposed facility will be negligible.

[W]e have evaluated the emissions of mercury based on the worst case scenario,
and the emission of mercury was found to be environmentally acceptable. Also,
we have added emission limits and stack testing requirements for mercury to
ensure that the applicant meets the requirements.

Staff Activity Report Addendum, at 7, Response to Petitions. This conclusion regarding health effects
is confirmed by MDNR's Health Screening Analysis, which shows that predicted ambient impact for
mercury is 250 times less than the Acceptable Ambient Level, which in the context of mercury
emissions means a "conservative estimate of the daily exposure to the human population, including
sensitive subgroups, that is likely to be without appreciable risk of deleterious effect during a lifetime."
Michigan Administrative Code R 336.1115(d), R 336.1109(c), R 336.1232 (definition of Initial
Threshold Screening Level).

22 As discussed above, ALAM challenges MDNR's determination that a multiclone collector
followed by an ESP is BACT for particulate matter, arguing that a baghouse with or without a dry
scrubber is BACT for particulate matter. That argument has been addressed above in the discussion
concerning BACT for particulate emissions.
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the assumption that the control technology for particulate matter is also the control
technology for lead:

The applicant assumed that lead emission coeffiiency
would be exactly the sanads] particulateemission control
efficiency, with noreview of data on the distribution of lead
emissions by particle size category.

ALAM Petition, at 11. MDNR's conclusion that lead emissions are controlled by
the same technology that contrplrticulate emissions, however, is the kind of
technical determination that is bdeft to the State to decide. Absent some
demonstration byALAM that the data on particle size contradict MDNR's
conclusion, we are not inclined to second gl@BNR's judgment. ALAM had

the burden of raising such a compelling reason, but has not done so. ALAM has
pointed to nothing in the record suggesting that the cotrbhology for lead
might be different from the control technology for particulate matter. Accordingly,
review of this issue is denied.

Fuel Cleaning ALAM also argues that Genesee should practice fuel
cleaning to reduce emissions of lead and other toxic pollutants. Fuel cleaning is
specifically mentioned in both the statutory and regulatory BACT definitions as a
potential control technology?  In the context of Gendaekcleaning means

Bn rejecting ALAM's argument, we note that the predicted ambient lead levels allowed under the
permit are 375 times less than the primary National Ambient Air Quality Standard (NAAQS) for lead.
The primary NAAQS for a pollutant specifies the level of air quality that EPA's Administrator
determines will protect the public health, "allowing an adequate margin of safety.” CAA §109(b)(1),
42 U.S.C. 7409(b)(1).

% The statutory definition of BACT provides in pertinent part that:

The term "best available control technology" means an emission limitation * * *
which the permitting authority * * * determines is achievable * * * through
application of production processes and available methods, systems, and
techniques, includinfuel cleaning* * *.

CAA 8169(c), 42 U.S.C. 7479 (emphasis added). The regulatory definition of BACT similarly
provides in pertinent part as follows:

Best available control technologyeans an emissions limitation * * * which

the Administrator * * * determines is achievable * * * through application of
production processes or available methods, systems, and techniques, including
fuel cleaning* * *.

(continued...)
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removal of wood waste that has been paintégated with substances that contain
lead and other toxic substanceSLAM contends that fuel cleaning should be
practiced in addition to using whatever add-on technology is ultimately selected as
BACT.

The permit already contains a fuel-cleaning requirement, but ALAM
criticizes it asheing deficient in certain respects. The permit requires Genesee to
develop a "wood waste praement and monitoring plan," which must be used "at
all times to prevent the inclusion of unacceptable material in the waste wood
supply." This plan must be submitted to and approved by the Commission before
the boiler is operated. Final Permit, Special ConddibnThe permit provides
that:

As part of the plan, the applicant shall visually inspect all wood
waste after it has been received and suspect unacceptable wood
waste shall be segregated. All unacceptable wood waste shall
be removed to an approved disposal site.

Id. The permit further provides that unacceptable wood wastes include the
following:

Unprocessed construction and demolition wood
Unprocessed wood obtained directly from landfills
Wood containing plastics or vinyl
Pressure-treated wood

Railroad ties

Telephone poles

Marine pilings

Bridge timbers

©NoOTOMWNE

Final Permit, Special Condition 42.

ALAM argues that these permit provisions are inadequate to prevent the
burning of wood that has been treated or painted with toxic materials, because the
types of wood wastes that are specifically prohibited in the quoted list are "poorly
defined without specific reference to state and federal law and regulation" and

24(...continued)
40 CFR 852.21(b)(12)(emphasis added).
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because "the so-called 'unacceptatiestes would not be regulated by any specific
qguantifiable performance or effective wopkactice standard that could be
measured and enforced, or that could be quantified as to numeric efficiency
control." ALAM Petition, at 15-16. ALAM is also concerned because the task of
removing painted and treated wood from the fuel supply will be performed by the
wood wastesupplier,not by GeneseeALAM is skeptical that a contract waste
supplier outside the control of Genesee will be able to remove painted wood from
the waste stream by hand-picking such materials, because hand-picking will be
ineffective with materials that have been crushed or materials that have been
pressure-treated or treated with pesticides. In addiibAM believes that
Genesee's reliance on the supplier to prodietean” urban wastewood is
misplaced because of:

limited urban budgetfor demolition, thecurrent number of
unregulated demolition operators in Michigan, time and
labor required for this type of practice, the prevailing patterns of
operation in the demolition inding and significant occupational
health and safetproblems of this technique in demolition
operations.

ALAM Petition, at 20. Beyond yoing these criticisms, however, ALAM does not
make anyspecific (or comprehensive) proposalsrtodify the permit's existing
fuel-cleaning requirements to correct the alleged deficiencies. Instead, it asserts in
conclusory fashion that the permit should provigiéective, legally enforceable,
specific performance standards on fuel quality, minimum BTU content, maximum
moisture content and maximum toxicant conteifd."at 15

In response, MDNR asserts that there is no legal obligation to include a
fuel cleaning provision in the permit as part of the BACT determination. It claims
that control of the facility's emissions of lead and other toxic pollutants by means
of fuel cleaning is not an "available" technology within the meaning of the BACT
definition:

[T]here is no hard data available to determimbether
supplementing pollution control equipment witkel cleaning
would cause reductions or increases in pollutant emissions.
Therefore fuel cleaning was natonsidered as an "available"
technology in thdACT determination because there is no data
to indicate that it would result in any emission reductions over
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those obtained by the use of a multiclone followed by an
electrostatic precipitator.

MDNR's Response to Petitions, &t10. Inmaking this argument, however,
MDNR does not attempt to explain the apparent contradiction between this position
and its decision to include fuel cleaning provisions in the permit. The draft permit
originally contained a flat prohibition against burning painted wood or wood treated
with specified preservatives. Draft Permit, Special CondB®nAccording to
MDNR, howevermanycommenters observed that perfect compliance with the
prohibition would be impossible. MDNR therefore removed the prohibition
because iagreed with the commenters: No matter how conscientious Genesee
was, some painted or treated wood wankeVitably become part of the fuel burned

by the facility. MDNR removed the prdiition from the permit and substituted the
provisions discussed above. The prohibition in the draft permit and the provisions
in the final permit clearly constitute forms of fuel cleaning requirements.

For the following reasons, we conclude that fuel cleaning does constitute
an "available technology" for BACT purposes and that MDNR should reconsider
the permit's fuetleaning provisions in that light. As discussed below, we believe
that there is merit to some of ALAM's criticisms. It is conceivable that MDNR's
misconceptions respectirfgel cleaning as aavailable technologynay have
resulted in the permitfiel cleaningprovisions being drawn less stringently or
carefully than might otherwise be the case.

Before beginning the discussion of the available technology issue, it is
important to note at the outset that, of all the toxic pollutants that ALAM hopes to
control with fuel cleaningpnly lead is also subject tBSD review. Hence,
consideration of fuel cleaning must take place in the context of a BACT review for
lead emissions® It is also worth noting that the permit contains numerical
emissions limitations nainly for lead, but also for the other toxic pollutants that
ALAM is concerned about: arsenic, chromium, merchgdrogen chloride, and
acrolein, Final Permit, Special Conditi@d, and that the permit alsequires
Genesee to conduct stack testing and ash testing to ensure compliance with these
numerical emissions limitations. Final Permit, Special Conditions 21, 25, 27, 43.
The provisions respecting these other toxic pollutants were included in the permit

% of course, if fuel cleaning would bring about a reduction in lead emissions, therNamther
County the Commission could also consider the effect of fuel cleaning on other toxic pollutants that are
not subject to BACT review.
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pursuant to State law, not federal law. Although the State law provisions are not
separately enforceable under federal lthey presumably are enforceable under

the terms of the final permit. We do not, however, reach any definitive conclusions
in that regardCf. Colmac Energy, Inc. (Riverside County, CRED Appeal No.

88-9, at 5(Dec. 13, 1988)(although EPdoes not have the authority to impose
state or local requirements in a PSD permit, the permit applicant may agree to their
inclusion).

As a general principle, fuel cleaning constitutes an available technology
if there is evidence to suggest that its use would bring about a reduction of
regulated emissions beyottgk reduction achievable through the use of the add-on
controls already prescribed in the perrffit. ~ Such a reduction in lead emissions is
suggested by a wood wastieidy thatMDNR has relied on for other purposes in
its review of Genesee's permit applicati@eeDraft Final Report, Wood Products
in the Waste Stream, Characterization and Combustion Emissions (hereinafter
New York Wood WasteReport). The New YorkWood WasteReport, which
discusses the relationship between the lead content of wood burned and the
resulting emission rate of ledm thestack at wood waste facilities, concludes
that the "stack gas emission rafgpears to be fanction of wood feed * * *." It
notes that some of the data do not support this conclusion, but it rejects such data
as an "aberration due to the interruption of a consistent fusbduality * * *."
New York Wood Waste Report, 83.4, at 19. The conclusion reached in the New
York Wood Waste Report is consistent withplasition taken by the Agency in the
context of new source performance standards for municipal waste incinerators. In
the preamble to the proposedw source performance standaf@smunicipal
waste incinerators, the Agency noted that:

Removal of lead-acid vehicle batteries would result in a direct
reduction in MWC metal emissions (especially lead). Also a
reduction in MWC acid gas emissions (especially sulfuric acid),

% Sednre Spokane Regional Waste-to-Enel@8D Appeal No. 88-12, at 22 (Adm'r, June 9,
1989)(a materials separation program is "available" when "there are sufficient data indicating (but not
necessarily proving)" that the technology "will lead to a demonstrable reduction in emissions of
regulated pollutants or will otherwise represent BACTH)e
Ogden Martin Systems of Onondaga, Inc. and Onondaga County Resource Recovery FaBlity
Appeal No. 92-7 (EAB, December 1, 1992)(sane)e Brooklyn Navy YardPSD Appeal No. 88-10,
at 13 (Adm'r, Feb. 28, 1992)(in determining whether removal of nitrogen-containing materials was
BACT for nitrogen oxides emitted from municipal waste incinerator, "threshold question * * * is
whether there is sufficient indication that a separation program would reduce emissions beyond the
levels achieved by the conventional control technologies already included in the permit.").
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and reduction in MWC emissions associated with combustion
of plastic lead-acid battery casings would be achieved.

54 Fed. Regh2,251, 52,280 (December 20, 1989)The preamble alsnotes
that:

The EPA believes that materials separation, used in conjunction
with good combustion practicemnd add-on controls, will result

in further reductions of emissiofiom MWC's. It issimply
common sense, and the Agency's expectation, that reductions in
the amount of pollution-generating materials combusted in an
MWC will reduce the amount of pollutants in its air emissions.

Id. at 52281. That fuel cleaning would bring about a reduction in lead emissions
even in combination with add-on controls is also suggested by the fact that the draft
permit contained, and the final permit contains, some fuel cleaning requirements for
control of lead emissions and other toxic pollutants. In view of the foregoing
considerations, we conclude that the removal of wood that is painted or treated with
lead-bearing substances would bring about reductions of lead emissions beyond the
reductions achievable through the use dfau controls alone. Such fuel cleaning,
therefore, should be considered an "availabéehnology forpurposes of the
BACT definition and should have been considered in MDNR's BACT analysis for
lead.

If fuel cleaning is an element of BACT for lead emissions, then the
existing permit will need to be changed becausdublecleaningrequirements
currently in the permit are deficient. As ALAM has argued, those requirements do
not make Genesee ultimately responditmieensuring that woods painted or treated
with lead-bearing substances are removed from the facility's wood supply. Under
the permit as it noweads, Genesee asly required to visually inspect the wood
received at the facility to ensure that "unacalelet’ wood waste is not burned at the
facility. With respect tademolition and landfill waste, the term "unacceptable"
means only that the wood is "unprocessed." Thus, Genesee is only responsible for
making sure that demolition and landfill wood has he@tessed. The permit,
however, does not specify what thecessing of demolition and landfill wood

27 The Agency ultimately did not include a prohibition against lead acid batteries in its new source
performance standards for municipal waste incinerators, but not because it had changed its position on
the relationship between the burning of lead acid batteries and lead emissions. 56 Fed. Reg. 5496
(February 11, 1991).
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entails. Moreover, because it contains neither numerical limits on the lead content
of wood being burned at the facility nor work practice standards, the permit does
not provide a means of determining compliance with thel cleaning
requirements. Nor does the permit require Genesee to actually do the processing
itself. Under the permit, the processing of waod could be done by Genesee's
wood waste supplier, and this is fact what Genesee an®lDNR are
contemplating. In its Response to the Petitions, MDNR states that it "does expect"
Genesee's contract with its supplier will include a requirement that painted wood
be removed from the wood wasteing supplied to Genesee. MDNR Response to
Petitions, at 6. Therood waste supplier, however, will not be bound by the terms
of the permit, and the permit does neijuire Genesee to include such a
requirement in the contract. Moreover, Genesee would needpensible for
ensuring that the wood supplaéwes a good job of processing the wood. Thus, the
fuel cleaning requirements currently in the permit do not make Genesee ultimately
responsibldor ensuring, to the extent feasible, that wood painted or treated with
lead-bearing substances is not burned at the facility. If fuel cleaning is an element
of BACT for lead emissions, therefore, the permit will need to be changed to place
such responsibility squarely on Genesee.

BecauseMDNR has taken the position thatel cleaning is not an
"available" technology, we cannot be stirat MDNR considered any fuel cleaning
alternatives other than tlflat prohibition that was in the original permit and the
fuel cleaning provisions that are now in the permit. In light of this conclusion,
we are remanding the permit to the Commission, so thmaaytreconsider its
BACT determination for lead. On remand, it must consider whether fuel cleaning
in combination with the add-on controls already in the permit is BACT for
controlling lead emissions. The fuel cleanaltgrnatives considered by MDNR
must at least include options that would make Genesee ultimately responsible for
ensuring that, to the extent feasible, wood coated or treatedeaiiFbearing
substances is not burned at fheility. In addition,these options must include
some means of determining Genesee's compliance with them. It is important to
emphasize that although MDNR is requirecctmsiderthat combination in its
BACT determination for lead, it does not follow tHdDNR must ultimately
requiresuch a combination as BACT for lead. We express no position on whether
MDNR should require such a combination as BACT for lead. If the Commission
determines that such a combination is not BACT for lead emissions, then the permit
need not be altered. Upon completion of the remand proceedings, an appeal to the
Board of the Commission's decision on remandnatlbe necessary to exhaust
administrative remediesSee40 CFR 8124.19(f)(iii).
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BACT for Nitrogen Oxides MDNR states thatwo post-combustion
control technologies were consideffed controlling nitrogen oxide emissions:
Selective Catalytic Reductio(SCR) and Selective Non-Catalytic Reduction
(SNCR). MDNR states that, although SCR is the most striigémt control
method, itwas rejected because there are no commercial applications of this
technology on wood-firedoilers. The applicant originally proposed an emissions
limitation for nitrogen oxide$NOXx) of 0.15pound/MMBTU. The draft permit,
however, contained an emissions limitation of 0.20 pound/MMBTU, which is the
limitation that ended up in the finpermit. In its response to comments MDNR
explained its reasons for selecting the 0.20 pound/MMBTU limitation rather than
the more stringent limitation of 0.15 pound/MMBTU:

The formation of NOx is a function of the combustion
temperature, amount of excess air, and the nitrogen content of
the fuel. However, the combustion temperature is also a
function of the fuel heating value and moisture content of the
fuel. Thereforemanyfactors have to be evaluated before the
NOX limit is determined. The applicant submitted data which
indicates the nitrogen content of the fuel is higher than originally
anticipated. Thus, the NOx limit was changed to a value that the
applicant could consistently achieve.

Staff Activity Report Addendum, at 5.

ALAM argues that the applicant could use "fuel blending" to manipulate
the overall moisture content of the wood being burned at the facility so that a level
of 0.15 pound/MMBTWcould be achieved. ALAM points out that the "Applicant
submitted a listing from the
BACT-LAER clearinghouse showing amber of boilers meeting a NOx emission
limitation less than 0.20 * * *."

In its response to ALAM's petition, MDNR daest address ALAM's fuel
blending argument. Nevertheless, based on the administrative record and MDNR's
response to comments in particular, we conclude Ah#M's fuel blending
argument does nqgirovide a basifor granting review. At this stage of the
proceedings, ALAM has the burden of showing that MDNR's technical judgment
with respect to NOx control idearly erroneous or involves an important policy
matter that warrants consideration. We conclude that ALAM has not carried this
burden. For one thing, ALAM does not describe what it means by fuel blending or
how fuel blending could bearried out. Also ALAM's argument lacks empirical
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support. ALAM does not citeany empirical studies demonstrating that fuel
blending in combination with SNCR technology would bring about a measurable
reduction in NOx emissiorizeyondhat achievable by the use of SNCR technology
alone. Accordingly, review of this issue is deni&keSpokane Regional Waste-
to-Energy Project PSD Appeal No88-2, at 17.(Adm'r, June 9,1989)(a
technology is not available in any meaningful sense if knowledge about its effects
on emissions, in the particular configuration in which it would be employed, is so
incomplete as to be unusable).

BACT for CO The permit's emission limitatidior carbonmonoxide
(CO) issubject to a 24-hour averagitime, and its VOC limitation is subject to
a 1-hour averaging time. ALAMontends that this 24-hour averaging time "raises
significant questions as to the applicant's commitments to good combustion control
and the maintenance of the applicant's one hour averaging time emission limitation
for VOC." ALAM Petition, at 13. ALAM states:

We question whether the Applicant caamply with its VOC
limitation during the wide variations in carbononoxide
emissions arising during a 24 hour period of poor combustion.
Since there is no continuoemission monitor for VOC, the CO
emission compliance should be regarded sisri@gate indicator

of VOC emissions. Sincthe Applicant indicates that good
combustion control is BACT for VOC emissions, we question
their commitment to this VOC BACT demonstration given the
latitude of the permit for excessive carbon monoxide emissions.

Id. at 14.

We conclude that ALAM's arguments concerning the 24-hour averaging
period do not provide a basis for granting review. Genesee County is designated
non-attainment for VOC (one). VOC emissions are thus regulated as part of the
Michigan's State Implementation Plan (SIP) for non-attainment pollutants. 40 CFR
§52.1174. The State has determined that the proposed plant will meet the State's
SIP rules forVOC non-attainment areas. MDNg&aff Activity Report, at 5,
Exhibit 2 of MDNR's Response to Petitions. It is well established, however, that
non-attainmenissues are generally not reviewable in the context of a PSD permit
appeal.Seeg.g.,In re Keystone Cogeneration Systems,, IRED Appeal No. 91-

42, at 4 (Adm'r, January 7, 1992merican Ref-Fuel Company of Essex County
PSD Appeal No. 86-1, at 7 (Adm'r, Oct. 8, 1986)("despite the existence of a nexus
between thd>SD and non-PSD provisions of the Act, EPA can keep the two
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separate * * *, while also accomodating the intpot congressional goal of placing

primary responsibility for cleaair in the hands of the state.") Petitioner has not
persuaded us that thereaisy reason to make an exception to this rule. Thus,
ALAM's concerns about VOC emissions are not subject to review in this forum.

As for ALAM's expressions of doubt about Genesee's "commitment" to
good combustion controls, such doubts certaiynot, without some factual basis,
amount to a demonstration @&ar error or an important policy issue that warrants
review.?® ALAM does cite the example of the applicafdsility in Grayling,
Michigan, which is subject to an 8-hour aging time for CO. We note, however,
that the CO emissions limitation in Genesee's perntit3s pounds/MMBTU,
while the CO emissions limitation in the Grayling facility is 0.40 pounds/MMBTU.

In the absence of some indication to the contrary (which ALAM has not shown), it
does not seem unreasonable that a more stringent emissions limitation should be
accanpanied by a longer averaging period, since the more stringent an emissions
limitation is, the harder it will be to meet it consistently. For these reasons, we
conclude that the 24-hour averaging time does not provide a basis for review.

Understatement of Metal ConterfExhibit D of MDNR's Staff Activity
ReportAddendum lists the amount of zinc, barium, chromium, and lead found in
sample demolition debris. The amounts are expresgeartsspemillion. For
example, the content of zinc in the sample is listed as 1.20 parts per million (Dry
Basis -1.20 ppm w/w). It turns out that these figures are erroneous, having resulted
from an incorrect conversion of percentages (in a laboratory report) into parts per
million (in Exhibit D). As a result othe error, the figures are understated by a
factor of 10,000. ALAM argues that by understating the content of those four
metals in the demolition debris sample, MDRN§eriously mischaracterized the
nature of the demolition waste to be received at this facility." ALAM Petition, at
21.

In its Response to the Petitions, MDNR does not dispute that the content
of those metals was understated by a factdrOgd00 inExhibit D. Instead, it
argues that the laboratory analysis on which those figures were based was flawed
in that it was performed on the ash of demolition debris, rather than the unburned

2 To the extent ALAM is predicting problems in the implementation of the permit, its argument is
beyond the scope of our authority to addre&3seln re General Electric CompanfRCRA Appeal No.
91-7, at 14 (EAB, Nov. 6, 1992)("[T]he role of the Board is to determine whether the permit was
appropriately issued. The Board has no oversight responsibility for the implementation of a validly
issued permit.")
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demolition debris, and that as a result, the figuyedded by the analysis are
inaccurate and should be disregarded. MDNR mpthat ash would have a much
higher percentage of metals than the wood. Accordingly, MDNR states that:

[S]ince the laboratorfailed to analyze the trace metal content
of the wood, the above-mtned metals (lead, chromium, etc.)
should be deleted from thédta that appears in Exhibit D of the
Staff Report Addendum. Furthermore, the incorrect lab
analyses were not used in determining the final emission limits
for the metals. The table in Exhibit D was provided for
illustration purposes only.

MDNR's Response to Petitions, at 13.

In light of MDNR's representations that the laboratanalysis was
performed on the ash of demolition debris, rather than unburned demolition debris,
and that the incorrect lab analyses were not used in determining the final emissions
limitations for metals, we conclude that tlesults of the laboratory analysis are
irrelevant. Thusanymistakes in describing those results are irrelevant as well.
Accordingly, review of this issue is denied.

Understatement of Emission Factoils the column marked "Emission
factors,"Table 3 of MDNR'sStaff Activity ReportAddendum lists the predicted
concentrations of nine toxic metals in the facility's emissiins. préuicted
concentrations were taken directgm a study ofvood-waste-burning facilities
prepared by EPA (NY Wood Waste Report). ALAM correctly points out that the
concentrations of metals in emissions in the New Yddod Wasteéreport are
based on an assumed particulate matter emission cafficdéncy of 0.02
Ib/MMBtu. ALAM also correctly points out that the Genesee permit allows a
particulate matter control efficiency of 0.03 Ib PM/MMBTU. As a result, ALAM
argues that the predicted concentrations listed in Table 3 are understated and
"should have beendneased by a factor of at least 50% to be truly reflective of the
toxicant emission potential of the facility." ALAM Petition, at 22.

2 For arsenic the predicted concentration is 61.36 ug/m3, for barium 222.99 ug/m3, for cadmium
0.92 ug/m3, for chromium VI 1.21 ug/m3, for copper 53.07 ug/m3, for lead 447.97 ug/m3, for mercury
0.38 ug/m3, for nickel 8.16 ug/m3, and for zinc 185.01 ug/m3.
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MDNR responds that Table 3 in tisaff Activity Report Addendum
gives theexpectedtoncentrations of trace metals in emissions. MDNR states that,
based on limited stack test emission datapfarticulate mattefrom similar
facilities in Michigan, MDNR expects thESP to achieve a particulateatter
control efficiency of approximately 0.02 Ib PM/MMBTU. MDNR states, however,
that the allowed emission limitation for particulate matter, 0.03 Ib PM/MMBTU,
is based on a value (as determined by BA&) the facility coulcconsistently
achieve. MDNR states further that, even if it increased the predicted concentrations
of toxic metals by 50% as suggested by ALAM,ghedicted ambient impact of the
toxic metal emissions would still be orders ofymiéude below the ambient impacts
allowed by Commission Rule 230 (the Michigan Air Toxics Regulation).

We are satisfied wittMDNR's explanation of the disparity. It is
customary to establish emissions limitations based on realistic operating
parameters, rather than on results that are only occasionally achievea#ie.re
Pennsauken CountilewJersey, Resource Recovery FacilRsD Appeal No.

88-8 (Adm'r, April 20, 1989). Accordingly, review of this issue is denied.

The Burning of Non-Wood Material€ondition 39 of the final permit
imposes the following prohibition against burning non-wood materials at the
facility:

Applicant shall notburn any non wood material including
pelletized paper, asphalt shingles, vinyl siding, tires, municipal
solid waste, medical wastes, or hazardous waddefased by
state and federal law.

Despite this condition, ALAM contends that the permit allows the facility to burn
many non-wood materials, particularly pelletizeaber,and suggests that the
burning of such non-wood materials should be regulated under the new source
performance standards for municipal waste combustors at Subpart Ea of 40 CFR
Part 60. Withrespect to pelletized papeklLAM points out that the permit
application includes pelletizgzhper inits description of the fuel to be burned at

the facility. Adlitionally, it contends that, because the prohibition against burning
"non-wood" iems in Condition 39 is not clearly defined, the permit may allow the
burning of materials having both woadd non-wood components, such as particle
board (with binders), tgvaper, sawdust or cellulose sorbents satunatidoil,
construction plastics that are mixed with wood, amadd blocks or pallets that

have received spills of chemicals. ALAM askstdrically: "Are not many of these
wastes really equivalent to Subpart Ea wastes as mixed municipal solid waste, and
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be [sic] more appropriately subject to the requiremfamtso-fired or municipal
waste combustors, notwithstanding the current definition of 'municipal solid waste'
in the current EPA rule."

We believe that ALAM's concerns about the burning of pelletized paper
are unfounded. The perrsjpecifically prohibits the burning of pelletized paper at
the facility. In light otthis prohibition, the fact that the permit application includes
pelletizedpaper inits description of théuel to be lirned at thdacility is of no
consequence. When permit and application conflict, the permit necessarily prevails
over the application. See40 CFR852.21(i)(PSD requiremenismposed on
stationary source or modification through permit).

ALAM also fears that, despite the prohibition on burning non-wood
materials in Special Conditid39, the permit will nevertheless allow Genesee to
burn materials that have both wood and non-wood components. We agree that
Condition 39 allows Genesee to burn at least some materials that contain both wood
and non-wood components. For example, we do not read Condition 39 as
prohibitingthe burning of particle board apiiywood. Both types of materials
have a norwood component that binds together the wood components. The non-
wood component in each functions as an intergral part of the material as a whole,
so that it would not make sense to treat the binding agent as a non-wood material
distinct from the wood material. For simit&asons, we also do not read Condition
39 as prohibiting the burning of wood that has been coated or stained or marked
with a non-wood substance, such as paint Geediscussion of fuel cleaning
suprg. With such materials, the non-wood component has as a practical matter
become inseparabfeom the wood component, so that it does not make sense to
treat the non-wood component as a distinct material. This interpretation of
Condition 39 is suggested by the fact that MDNR removed from the permit a flat
prohibition on the burning of painted woodvenod treated with pesticides because
MDNR believed such a prohibition was impossible to comply wBeMDNR
Response to Petitions, at 6. Thus, we agree AlitkM that Condition 39 does
allow the burning of certain materials that contain both wood and non-wood
components; however, we do not share ALAM's fears that Condition 39 therefore
constitutes a gaping loophaleough which all manner of non-wood materials can
be squeezed. We believe Condit@®, aswritten, is sufficientlystringent to
preserve the facility's essential character as a wood-waste burning facility.

Finally, ALAM appears to barguing that the new source performance
standards at Subpart Ea of PartsB@uldapply to Genesee's facility even if they
do not apply to it now. But whether the new source performance standards for
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municipal waste combustors should, as a matter of public policy, extend to some
activity that they do not now encompass is not an issue that the Board can address
in the context of #SD permit appealSeeln re Suckla Farms, Inc. and City of

Fort Lupton, ColoradpUIC Appeal Nos. 92-7, 92-8, at 15 (EAB, June 7, 1993)
(permit appeal may not challenge distinction drawn in the regulation®)Ford

Motor CompanyRCRA Appeal No. 90-9, at®2 (Adm'r, Oct. 2, 1991)("Section
124.19,which governs this appeal, authorizes me to review contested permit
conditions, but it is not intended to provide a forum for entertaining challenges to
the validity of the applicable regulations.").

For all the foregoing reasons, ALAM's concerns about the burning of non-
wood materials do not provide a basis for review.

Secondary EmissionALAM argues that, despite significant problems
at other demolition-related sites in Michigan with demolition waste pile fires,
nothing in the fugitive emission control plan or elsewhere in the permit regulates,
prevents, mitigates, or prohibits this secondary emission problem. In response,
MDNR acknowledgethat fires have occurred at some tire processing facilities or
material processing facilities in Michigan, but points out that ALAM has not cited,
and MDNR does not know of, any fires at wood-burning facilities.

The Board is of the view that ALAM has not carried its burden of showing
that its concerns about fires in the waste pile of the propiasditly warrant
review. ALAM has nobnly failed tocite anyinstances of fire at a woodburning
facility; it has also failed to providenydiscussion of how the handling of wood
waste at the particular facility undewnsideration presents a real possibility of fire,
requiring a change in the permit. Accordingly, review of this issue is denied.

Michigan'sAbility to EnforcePermit Conditions ALAM argues that
Michigan does not presently have adequate legal authorigfféotively and
practicallyenforce against violations of the emissions limitations in the permit.
This issue relates not to the terms of the permitpblyttothe State's ability to
enforce a validlyssued permit. As such, it is not an issue the Board can address
in the context of @SD permit appealSeeln re General ElectridcCompany
RCRA AppealNo. 91-7, at {EAB, November 61992)(EAB's purpose is to
determine whether permit was appropriately issued; EAB has no oversight
responsibility forimplementation of a validly issued permit);re Brine Disposal
Well, Montmorency County, MichigadIC Appeal Nos92-4, 92-5, 92-6, and
92-6A, at 13 (EABJuly 22, 1993)(same)Accordingly, review of this issue is
denied.
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Regulatory Status of Other FaciliieALAM contends that Genesee was
required under Clean Air AceStion 173(a)(3), 42 U.S.C. 87503, to show that all
major stationary sources owned or operated griby any entitycontrolling,
controlled by, ounder common control with Geneseeg in compliance with
applicable emissions limitations and standards under the Clean A®Act.  We
disagree. Section 173(a)(3) is found in Part D of the Clean Air Act, which applies
to new source review in non-attaient areas. PSD permits, on the other hand, are
governed by Part C of the Act. A PSD pertamiplicant need not make the showing
required by Section 173(a)(3) to obtain a PSD permit. Accordingly, review of this
issue is denied.

D. Filing Requirements

Untimely Petitions A petition for review appealing a final PSD permit
decision must be filed with the Board within 30 days after the final permit decision
has been issued. 40 CFR 8124.19(a). Section 124.19(a) provides that:

The 30 day period within which a persaayrequest review
under thissection begins with the service of notice of the
Regional Administrator'for the State's] action unless a later
date is specified in that notice.

In this case, the Commission served the notice on December 7, 1992, and did not
specify alater datefor appealing the decision. Because service of the notice was
by mail, three (3) days are added to the appeal period. 40 CFR §124.20(d). Thus,
the appeal period was 3fays long, and th@3rd day fell onJanuary 91993.
Because January 9th was auday, however, the appeal period actually ended on
January 11, 19935ee40 CFR §124.20(c)("If the final day of any time period falls

on a weekend or legal holiday, the timeriod shall be extended to the next

%0 Under Section 173(a)(3), a permit for a new or modified major stationary source in a
nonattainment area may not be issued unless

the owner or operator of the proposed new or modified source has
demonstrated that all major stationary sources owned or operated by such
person (or by any entity controlling, controlled by, or under common control
with such person) in such State are subject to emission limitations and are in
compliance, or on a schedule for compliance, with all applicable emission
limitations and standards under this chapter; * * *,

42 U.S.C. 7508.
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working day."). Violet Worthington sent a letter objecting to the permit dated
February 20, 1993herie N. Misner sent a letter objecting to the permit dated
March 14,1993,and Sister Marjorie Polys sent a similar letter that was received
by the Board on April 3, 1993. The Board is treating these three letters as petitions
for review, anddenyingreview of them becaugbeywere noffiled in a timely
manner.

Robinson and O'Nedpetitiont Lillian Robinson and Janic®'Neal,
representing the Flint/Genesee Neighborhood Association, submitted a petition for
review that consists of a cover letter along with copies of the following documents:
written testimony submitted to the CommissionAhAM; letter and supporting
materials submitted to MDNR by North American Environmental Services; letter
from Father Phil Schmitter and Sister Joanne Chiaverini to William Rosenberg of
EPA, a letter from Father Phil Schmitter and Sister Joanne Chiaverini to Herb Tate
of EPA, letter and supporting materials to MDNifem Grayling Generating
Station. The cover letter accompanying these documents, however, does not itself
raise any issues for review. A cover letter that does not raise any issues for review
together with copies of parts thfe record does nattisfy therequirements for
filing petitions forreview in Section 124.19(a). To satisfy those requirements, the
letter accompanying thearts ofthe record must itself raise issues. Because the
cover letter submitted by Lillian Robinson and Janice O'Neal does not itself raise
any issues, we are denying review of their petiti&ael CP Chemicals - New York
(division of The Hanlin Group, IncRCRA Appeal No. 92-25, at 4 (EAB, May
5, 1993)(Tosatisfy therequirements of 40 CFR §124.19(a), "it is not enough for
a petitioner to rely on previous statements of its objections, such as comments on
a draft permit; a petitioner must demonstralg the Region's response to those
objections (the Region's basws its decision) is clearlgrroneous or otherwise
warrants review.")AdcomWire, D/B/A/AdcomWire Company RCRA Appeal
No. 92-2, at 10 (EAB, September 3, 1992)(same).

Deloney Petition E. Hill Deloney, President of the Flint Branch of the
NAACP, filed his petition odanuary 18, 1993, a week after the appeal period had
ended. In addition, Mr. Deloney's petition does not itself raigdssues, but
merely incorporates testimony presented by Mr. Deloney at the October 27, 1992
public hearing. Because Mr. Deloney's petition wadfiteat within theappeal
period and because the petition does not itself ramgeissues but merely
incorporategestimony given at thpublic hearing, we ardenyingreview of his
petition. Wenote that, although we adenyingMr. Deloney's petition, the
argument raised in that petition was also raised in the petition of the Society for
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Afro-American People, the merits of which are fully considered and addressed in
this opinion.

Elston and Stronetitiont Linda Elston and Betty Strong submitted a
petition for review, containing a long list of objections to pleemit. With the
exception of one issue, however, the issues are stated with such brevity and lack of
specificity that they cannot satisfy Section 124.19(a). For example, the following
is a partial list of the issues raised in their petition:

. closeness to bulk storage gas tanks

. closeness to residences

. closeness to Mott Lake and a live stream

. closeness to Genesee County Parks [with list of
parks]

. air pollution from smokestack

. air pollution from fuel pile
water pollution

. water well pollution

. nuisance of noise - no noise assessment done

10. nuisance of smell

A OWDN PR
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Petition of Linda Elston ari8letty J. Strong, at 2. As noted above, a PSD
permit ordinarily will not be reviewed unless it is based on a clearly erroneous
finding of fact or conclusion of law, or involves an important matter of policy or
exercise of discretion that warrants revieBee40 CFR8124.19; 45-ed. Reg.
33,412 (May 19, 1980). The burden of demonstrating that review is warranted is
on the petitioner. With the exception of one issue (relating tD#eember 1,

1992 public hearing), the issues raised by thweae citizensare not stated with
enouglspecificity and substance to carry this burden. Furthermore, their petition
does not identify thespecific permit conditions being challenge&eelLCP
Chemicals - New York (division of The Hanlin Group,,IRECRA Appeal No. 92-

25, at 5 (EAB, May 5, 1993)("It is not this Board's obligation to search through the
permit for the specifipermit conditions thafall into [the Petitioner's] general
categories of objections.”). Accordingly review of those issues is denied. The issue
relating to the December 1992 meeting is similar to issues raised by other
petitioners, and all such issues are addressed above in Section B of this opinion,
concerning public participation in the permitting process.

Sodersrom Petition Robert M. Soderstrom, M.Ofiled a petition for
review on behalf of the Genesee County Medical Society ("Society"), consisting of
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a cover letter accompanied by written testimony that was submitted by the Society
at the December 1, 1992 meeting. The cover letter states as follows:

We feelthere islikely to be poor control over the possible
contaminants that could be included with "demolition" wood and
consequent emissions.

Michigan's air pollution control laws are far from the best in the
country and oversigldapabilities have been greatly diminished
in recent years because of funding cuts.

The issues raised in Dr. Soderstrom's cover letten@tretated with sufficient
specificity to satisfy the requirements of Section 124.19(a). Nor does the inclusion
of a copy of the Society'sublic comments on the draft permit meet the
requirements of Sectioh24.19(a). See Adcom Wire, D/B/A/ Adcom Wire
Company supra Furthermore, to the extefltr. Soderstrom isurging the
imposition of strictefuel cleaningrequirements to control toxic emissions, that
issue was addressed earlier in the decision. In addition, the issue relating to
Michigan's enforcement capability does not fall within Beard's jurisdiction.
Accordingly, review of Dr. Soderstrom's petition is denied.

[ll. CONCLUSION

Except for the issue relating to fuel cleaning as BACT for lead, review of
the petition of the Americahung Association of Michigan (ALAM) is denied.
With respect to thduel cleaningissue, the permit is remanded so that the
Commission may consider fuel cleaning in its BACT determination for lead. The
petition of the Society of Afro-AmericaReople is denied because there is no
support inthe record for Mr. Dicks' claim of environmental racism. The petition
of the Flint Branch of the NAACP is denied because it wadiledtwithin the
appeal period and because it does not ita@é any issues but merely incorporates
testimony presented at a public hearing. The petition of the Flint/Genesee
Neighborhood Association is denied becausemérely incorporates other
documents and does not itself ra® issuesfor review. The petition of the
Genesee County Medical Society is denied bedhesssues it raises are not stated
with sufficient specificity to allow for meaningful review. The petitions of Violet
Worthington, Cherie N. Misner, and Sister Marjorie Polys are denied because the
petitions were ndiiled in a timelymanner. With respect to all but one issue, the
petition of Linda Elston and Betty Strong iswidel because the issues raised in their
petition are not stated with suféitit specificity to permit meaningful review. With
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respect to the remaining issue, review is denied because the petition does not
demonstrate a clear error or an important policy consideration.

So ordered.



